.d t{’-:'(. i |k‘

.

COMPTROLLER GENERAL OF THE UMITTD STATES
WASHINGTON, D C. R20W"

LO3 74

B-172662 January 24, 1574

Mzjor General Franeis &. Greenlief
Chicf, National Guard Bureau
Departwments of the Amny and Air Vorce

. Dear eneral Greeunlief:

We refer further to your letter of May 16, 1972, veference NGB-THS,
concerning entitlenents of othervise elifible lutional Guard technicians
to discontinued service annuitics and to severance pay wvhen they are
v separated fron their civilian positions as a recsult of the loss of military
mesberchip due to failure on the part of the lational Guard %o accept
their reenlistnent applications even though they are properly qualified,

You refer to our decision B5-172682 of June 14, 1971, which held
that lational Guard technicians who wvere military officern were' entitled
to severance pay provided under 5 U.S,C, 5595 if otherwvlise quulﬂfied
vhen they were separated frono thedr civilian positions &8s a result of
losing their nilitery status es offlicers or varrant officers becuuse of
nongelectiin for pronotion. Separation because of nonpelection uas viowed
as involuntary and not a removal for causes on charpes of nisconduct,
delinquency, or inefficiency under tha terms of 5 U.5.C. 5595(b).

You urge that & similar situation may exist with respect':o u
techuician who holds an enlisted nilitary status eond who is not retained
due to "failure on the part of the ilational Guard to accept his revnliste-
meut application if properly qualificd,” pointing out that there is a
sindlarity between the llationnl Guard regulatione on the selective retention
of officer personnel and the prervozative of State Adjutants General of
not continuinz enlisted members. You state the action of the State
Adjutaunts Gencral may be based upon similar criteria and philosophies
us applicd in the officer selective ratention progran. In generxal such
actjon by the State Adjutpnts Gencral is said te insure"(l) retention of
the w=ost capable; (2) carcor incentive; (3) opportunity for advenceaent
to higher grades at poak years of an enlisted man's effectiveness) and,
(4) 4individual ard unit effectivcness to provide the nilitary operational
capability required by the Departzients of the Arzy and Alr lorce.” In
this comcection see chapter 4, Ay Repulztion 135205, entitled Enlintad
Qualitative Retention Progran (eifective October 1, 1973).
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Your doubt in the nattcr arises from a coxment {n tha Senute Report
No. 1446, 50th Congrass, 2d session, part of the lexislazive histary of
the Matfonal Guard Tezhnicians Act of 1968, Public Law 90-436, Aupust 13,
1508, B84 Stat, 7155, povtainiry to iuvoluntary retirement of ealisted
techinicians,

-

You ask specificallys

"Quustion fl. Iv an enlisted Hational Guard
Tochrnicion entitlod to a discontinued service annuity,
1f otherwinre elizihle, whon they 2ve scpavated from
theit technieian position as a reault of loss of nilitary
netberablip due to fallure on the part of the National
Guard to gecepy vheir reenlistrient application 1f proparly
qualified? ‘

"Questioa £}, 18 an enlinted National Cuard
Techricicn entitled to sevarance pay, provided they
are othervise aligible, vhen they are separated from
their technicien position as a result of lons of
nilitary nezbership cdue to fallure on tho part of
tha hatienal Cuard to mccept thedir rcenliptzent
a;1lication 4f properly Aualificd?"

The materinl pertaining to techniciesns at papa 12 of Sanate Report
No. 1440 statess

“"Enlisted techniciana

"Under prement regulations tochnizians hold’nx
enlisted grades are permitted to cnlist in the Guerd
up to aze 60, The cowaitton has been iniprmally ad-
vised that tho llational Cunrd intends to continue thiy
policy, with tho result that enlisted weubers should
not be i{nvoluntarily rotized throuph sevaration of jod
due to nilitary prosotion or elinination factors, In
othier vords, so long as an enlisted technicien properly
perforas his jcb there should be no frounds for his
iuvoluntary retiveront, Anonn the specilic prounds
that would nnt ba nny basis for involuntary ratirezent
vould be the voluntary vemiznation frco a uvillitary
status on thae part of ecither a co-missioned or anlisted
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technician, thereby causing diasquxlificaticn for further
civilian eoployment, failure on the part of the enlisted
technician to reenlist in tha Guard, or failuve on the
part of the National Guard to accept his reenitistment
application if properly qualified, or the dischurge fron
enlistment for faillure to meer =ilitary svanderds,"

Our understanding is that in the great majority of cases the tenures
of a technician {in his civilian nosition is continrent wpon the contin-
vation of his mllitary status and that wvhen such wmilitary atatus ends by
reason of anency refusal to extend an enlistmant the technician's civilian
eaploymen: is terminated anutomatically to accenrd with the law and imple-
penting regulations. Under such conditions tha teraination of civilian
employment, contrary to the wishes and desires of the technician, io
print of fact is an involuntary separation.

It 48 not veasonable to conclude that vhenever an application for
reenlistnant {5 rejected that the rejection {s tantamount to a "removal
for cause on sharges of wisconduct, delipquency, &r inefficiency” as
used {n the severance pay statute especially when the failure to accept
the reenlistzent is nov shown to have been for such causes. Consequently
except vhen it is ressonahly eatablished that the rerson for failure to
accept an application for rcenlistment is for cause bheased on charges of
misconduct, delinquency o1 inefficiency, on the part of the enlisted
meober, it 15 ouar view that the automatic separation fron the civilian
position would entitle tha technician to severance pay.

We have nat ovezlooked the statement in Senate Report 1446 to the
effect that a failure to aceept a reenlistment application would not
be a basis for imvoluntary vetiremant,

It is significant that ‘he statement welates only to involuntary
retivement benefits., This Office has no jurisdiction to detemlne
eligibilicy for retirrnent benefits and expresses no opinisn on the
question whether a qualiried techknician who is scparated fyoa hia
civilian position because his application for rcenlistment is not
accepted ie precluded from recudving ci74l service retirewent benefits
based on an involuntary separation,

1t ie our opinion, however, that while guch statement in the
Coxxittee report may provide some basis for the denial of involuntary
retirement bepefits, n vievw of vhe acrualities of the situntion in
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which & technician {s putomatically separated from his civiiinn positiou
. regardlass of his winhen to remain in such poaition the statement in

tha Comvittee repurt should be narrowly construed &s having reference
to nothinp nore than {nvoluntary retirement benefits,

Accordingly for the runasons stated your second question is answered
- in the affirmauvive,

Sincerely yours,

& F.KELLER

peputy Cooptroller General
of the United States

cc:( Mr, Travis Mills
Assinstaut General Counsel

United States Civil Service Corruission
Room S5H22

Washington, D. C, 20415
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